Hastings Communications and Entertainment Law Journal
Volume 36 | Number 2

Article 9

1-1-2014

Pinterest's Secondary Liability: The DMCA
Implications of Holding Pinterest Responsible and
What Pinterest Can Do to Avoid Liability
Monica Yun

Follow this and additional works at: https://repository.uchastings.edu/
hastings_comm_ent_law_journal
Part of the Communications Law Commons, Entertainment, Arts, and Sports Law Commons,
and the Intellectual Property Law Commons
Recommended Citation
Monica Yun, Pinterest's Secondary Liability: The DMCA Implications of Holding Pinterest Responsible and What Pinterest Can Do to Avoid
Liability, 36 Hastings Comm. & Ent. L.J. 489 (2014).
Available at: https://repository.uchastings.edu/hastings_comm_ent_law_journal/vol36/iss2/9

This Note is brought to you for free and open access by the Law Journals at UC Hastings Scholarship Repository. It has been accepted for inclusion in
Hastings Communications and Entertainment Law Journal by an authorized editor of UC Hastings Scholarship Repository. For more information,
please contact wangangela@uchastings.edu.

Pinterest's Secondary Liability: The
DMCA Implications of Holding Pinterest
Responsible and What Pinterest Can Do
to Avoid Liability
by MONICA YUN
I.
Introduction .......................................................................................................................
489
..... ....... ...... ...... ...... ..... ...... .....
II. W hat Is Pinterest? ...............................................................
492
III. Legal B ackground .............................................................................................................
495
A . The Copyright A ct of 1976........................................................................................495
B. The Digital Millennium Copyright Act of 1998......................................................495
C. Secondary Liability ....................................................................................................
497
D . F air U se D efense .......................................................................................................
498
E . Proposed Legislation .................................................................................................
500
IV . A n alysis ..............................................................................................................................
501
V . P roposal..............................................................................................................................506
V I. Conclusion ..........................................................................................................................
509

I. Introduction
In an era of socializing, shopping, wedding planning, and fantasyleaguing online, modern consumers often prefer the free exchange of
ideas and goods on the Internet to more traditional, nontechnological methods. Unfortunately, when balancing the interests
of the consuming public and various intellectual property
rightsholders, how freely this virtual exchange should take place is
often at issue. Although, in the past, internet users could only view
sites created by website designers, users can now easily upload-or
link to-and share information with others through social media
interactions.
Platforms, such as Facebook, Google+, Tumblr, Flickr, and
YouTube, all encourage their users to create and contribute to the
collective cyberspace discourse. This idea of a "sharing economy"where commercial motivations are less of a consideration and people
focus more on encouraging open collaboration, contribution, and
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conversation'-has exploded recently thanks to the ease of
communication in the age of technology.2 In a study conducted by
Latitude and Sharable Magazine, results show that almost 80% of
Millennial' participants feel more comfortable trusting strangers
offline or in the "real world" because of the anonymous online
interactions on websites such as Craigslist and other peer-to-peer web
platforms.' Physical items that are often shared are cars, bikes, spare
rooms, clothes, and food.' For digital media, the same study showed
that approximately two-thirds of participants used works licensed
under Creative Commons.' However, many social media users are
unaware of the copyright implications of their internet activity,' which
is problematic for copyright holders who want to control the
dissemination of their works.
Technologies that promote user-generated or user-shared content
oftentimes emerge and evolve faster than the law can police. In the
face of such change, copyright owners are forced to defend their own
works of authorship with few avenues for recourse. To protect the
rights of intellectual property owners, popular social media websites like
Pinterest.com' ("Pinterest") may need to turn to creative solutions in
order to foster a more harmonious online experience for consumers and
producers alike.
Website users are generally instructed about intellectual property
protections when they "sign" the Terms of Service agreements upon

* University of California, Hastings College of the Law, J.D. Candidate, 2014; University
of California, Los Angeles, B.A., 2009. I would like to thank Professor Ben E. Depoorter
of U.C. Hastings and Yumi Nam for their guidance and contributions. Thank you to
Mom, Dad, Jess, and family for your tremendous support. Thank you to Chris for your
love and encouragement. Special thanks to the 2013-2014 Comm/Ent staff.
1. LAWRENCE LESSIG, REMIX: MAKING ART AND COMMERCE THRIVE IN THE
HYBRID ECONOMY 148 (2008).
2. THE NEW SHARING ECONOMY: A STUDY BY LATITUDE IN COLLABORATION WITH
SHAREABLE MAGAZINE, available at http/Ilatdsurvey.net/pdf/sharing.pdf (last visited Feb. 23,2013).

3. "Millennials" are defined as the generation "born in or after 1982." Patricia
Sanchez Abril et al., Blurred Boundaries: Social Media Privacy and the Twenty-FirstCentury Employee, 49 AM. BUS. L.J. 63, 66 n.13 (2012) (quoting NEIL HOWE & WILLIAM
STRAUSS, MILLENNIALS RISING: THE NEXT GREAT GENERATION 4 (2000)).
4. THE NEW SHARING ECONOMY, supra note 2.

5. Id.
6.

Id. (citing CREATIVE COMMONS, http://creativecommons.org (last visited Mar. 2,2013)).

7. PDR Web Solutions Warns Pinterest Users About Copyright Infringement,
PRWEB (Mar. 31, 2012), http://www.prweb.com/releases/pdrwebsolutions/social-mediamarketing-MD/prweb9354954.htm.
8. PINTEREST, http://www.pinterest.com (last visited Mar. 2, 2013).
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creating a social media account.9 When an artist or photographer
creates an original work and fixes that work in a manner perceivable
to others, such as on a canvas or photograph, that work is already
protected by common law copyright.'o Any user who posts a selftaken profile picture on Facebook or self-filmed video on YouTube
has rights to control that work." The Copyright Act of 1976
("Copyright Act") grants copyright owners the exclusive right to,
among others, reproduce, create derivative works, and publicly
display their works of authorship. 2 Unfortunately, with works that
are uploaded online, a simple right click of the mouse and few
keystrokes allow subsequent users to digitally infringe upon a
copyright owner's exclusive rights in a matter of seconds.13
But should the law recognize and enforce the rights to an
artistically complex painting that required years of training in the same
manner as a TwitPicl4 of a Twitter user's Thanksgiving dinner?"
Should the purpose for which the copyrighted work was illegitimately
reposted online, whether for commercial or personal use, be a
prominent consideration? Additionally, can it be argued that reposting
or linking images onto websites like Pinterest creates a derivative work
protected by fair use? 6 Ultimately, who should bear the administrative
burden of enforcing copyright laws: the users, the copyright holders, or
the social media platforms?

9. See, e.g., Copyright,PINTEREST, http://about.pinterest.com/copyright/ (last visited
Mar. 2, 2013); Statement of Rights and Responsibilities: Protecting Other People's Rights,
FACEBOOK, http://www.facebook.com/legal/terms (last visited Mar. 2, 2013); Copyrighton
YouTube, YOUTUBE, http://www.youtube.com/yt/copyright/ (last visited Mar. 2,2013).
10. Copyright Act of 1976, as amended, 17 U.S.C. § 102(a) (requiring originality and
fixation for copyright protection to commence).
11. See id.
12. 17 U.S.C. § 106 (2012) (including additional rights such the right to distribute,
publicly perform, and perform publicly by digital auto transmission).
13. Maria Piscopo, Internet Infringement: Right-Click Conflicts, SHUTrERBUG (Mar.
16, 2012), http://www.shutterbug.com/content/internet-infringement-right-click-conflicts.
14. "Twitpic" is a "photo-sharing utility of the microblog site Twitter." Daxton R.
Stewart, Can I Use This Photo I Found on Facebook? Applying Copyright Law and Fair
Use Analysis to Photographson Social Networking Sites Republishedfor News Reporting
Purposes, 10 J. TELECOMM. & HIGH TECH. L. 93, 95 (2012) (discussing how user-posted
photographs on social media websites are not automatically in the public domain).
15. See Stephanie Chau, A "Pinteresting"Question: Is PinterestHere to Stay? A Study
on How IP Can Help PinterestLead a Revolution, 19 RICH. J.L. & TECH. 3, 17 n.66 (2012)
(citing Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 55 (1884) (holding that
photographs deserve thin copyright protection where the photographer arranges the
subject matter, lighting, and composition)).
16. 17 U.S.C. § 107 (2012); see infra Part III.D.
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This note explores Pinterest's possible liabilities for copyright
infringement and what it can possibly do to shield itself from
prosecution. Part II will address the basics of Pinterest and how it
relates to other social media and online service providers ("OSPs").
Part III will delve into the legal background of the Copyright Act of
1976, the Digital Millennium Copyright Act of 1998, secondary
liability, the fair use defense, and legislation that has already been
proposed to address this issue. Part IV will analyze Pinterest's
indirect liability and how it may use the fair use defense. And finally,
Part V will propose that Pinterest implement a filtering technology in
order to avoid liability.

II. What Is Pinterest?
Traditional pinboards are "board[s] covered with cork and fixed
to a wall so that messages and pictures can be pinned on to [them] for
display."" People can use pinboards to help with organization,
scheduling, and research. For example, women can clip pictures out
of bridal magazines and physically pin them onto their pinboards for
their personal use in planning weddings. Digitally applying that
concept, Pinterest is a self-described "virtual pinboard" where users
can share, or "pin," images, videos, and text-but mostly images-of
virtually anything that they may come across on the Internet or
personally upload. Essentially, Pinterest "frames" images to provide
links to hosting websites.19 Framing is a process by which a user can
"view the content of other linked sites without leaving the site
originally visited by enabling the first website, the framing website, to
bring up the content of another website, the framed website, within
the borders of its own web page." 20
The benefit of pinning images from other websites onto a user's
pinboard is that it serves as a bookmark to various links on one
visually organized platform. The user can then organize the images
into collections to compare inspirations for potential future
purchases.21 Generally, users have to install a "pin it" button onto

17. Pinboard Definition, OXFoRD DICTIONARIES, available at http://oxforddictiona
ries.com/definition/english/pinboard (last visited Mar. 2, 2013).
18. About, PINTEREST, http://pinterest.com/about/ (last visited Mar. 2, 2013).
19. See Nicols L. Tsilas, Minimizing Potential Liability Associated with Linking and
Framingon the World Wide Web, 8 COMMLAW CONSPECrUS 85 (Winter 2000).
20. Id.
21. Pinterest,MASHABLE, httpi1/mashable.com/category/pinterest/ (last visited Mar. 2,2013).
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images onto Pinterest.2 2

However, certain retail websites, such as Etsy and Anthropologie, see
the business benefit of users bookmarking their web pages or
products, and embed a "pin it" button directly on their websites to
make it more conducive to pinning. 23 Additionally, as of November
2012, businesses can have business accounts on Pinterest to promote
their brand.24 In these instances, copyright owners actively advertise
and promote the reproduction and public display of their images
because doing so would ultimately lead to greater traffic onto their
websites." These retailers' use appears to legitimize Pinterest as a
marketing tool and masks other presumably infringing uses."
Pinterest users can also "re-pin," which allows users to
incorporate previously-pinned images into their own pinboard
collections.27 Statistically, over 80% of pins on Pinterest are re-pins.2
Since re-pinning generally means that users participate internally and
may not venture to the linked websites, this could cut against
Pinterest's business purpose of allowing individual users and retailers
to promote goods online. However, because statistics show that
Pinterest generates more "referral traffic" than Google+, Linkedln,
and YouTube combined, and because a fifth of Pinterest users have
purchased an item after seeing it on Pinterest,29 Pinterest still
functions as a potent marketing platform.
Pinterest is commonly used for inspiration when decorating a
home, planning a wedding, making crafts, looking for recipes, or

22.

The Pin It Button, PINTEREST, http://about.pinterest.com/goodies/ (last visited

Mar. 2, 2013).
23. Todd Wasserman, Pinterest Pins Are on 9% of the Top Online Retail Sites,
MASHABLE (Feb. 24, 2012), http://mashable.com/2012/02/24/pinterest-pins-9-percent-retail/.

24. New Tools for Businesses in the PinterestCommunity, PINTEREST BLOG (Nov. 14,
2012), http://blog.pinterest.com/post/35710687813/new-tools-for-businesses-in-the-pinte restcommunity; see also Business, PINTEREST, http://business.pinterest.com/ (last visited Mar.

3, 2013).
25. Deborah Sweeney, Pinterest Gets Down to Business, FORBES (Nov. 16, 2012, 4:01
PM), http://www.forbes.com/sites/deborahsweeney/2012/11/16/pinterest-gets-down-to-business/.
26. See id.
27. Wendy Chamberlain, How to Repin an Image on Pinterest, WENDY MOORE
(June 6, 2012), http://wendymoore.net/2012/06/how-to-repin-an-image-on-pinterestl.
28. Brian Honigman, 100 FascinatingSocial Media Statistics and Figuresfrom 2012,
HUFFINGTON POST (Nov. 29, 2012, 7:32 PM), http://www.huffingtonpost.com/brian-

honigman/100-fascinating-social-me b_2185281.html.
29. Frank Reed, Sponsor: 12 Statistics that Make the Business Case for Pinterest,
MARKETING PILGRIM (Nov. 16, 2012), http://www.marketingpilgrim.com/2012/11/
sponsor-12-statistics-that-make-the-business-case-for-pinterest.html.
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shopping for clothes.'
Unsurprisingly, because of those uses,
statistics from 2012 show that women make up 72% of Pinterest
users'31 and 97% of Pinterest's Facebook page likes are by women. 32
The website was created in 2008, but did not become popular, or start
"trending," until 2011.13 As of 2012, Pinterest was the third most
visited social media website (only behind Facebook and Twitter) and
the fifteenth most visited website in the country." In a Pew Research
Center study from August 7 to September 16, 2013, roughly one-third
of all female internet users were on Pinterest." This study found that
Pinterest usage grew from 15% of all internet users in 2012 to 21% in
2013. In 2013, Pinterest again was the third most used social media
website, but this time behind Facebook and LinkedIn."
Because of Pinterest's meteoric rise in popularity in just a few
years38-especially considering the numerous blogs and news reports
in 2012 about the possible copyright implications of pinning-the
phenomenon that is the compulsion to pin is certainly a curious one.
As of February 2013, Pinterest had close to fifty million unique

30. About, supra note 18; see also Pinterest Stats, REPINLY, http://www.repinly.com/
stats.aspx (last updated Jan. 6, 2013) (featuringregular statistics updates on Pinterest's pins and
boards).
31. Social Media by Gender: Women Dominate Pinterest, Twitter, Men Dominate
Reddit, YouTube (INFOGRAPHIC), HUFFINGTON POST (June 21, 2012, 2:17 PM),
http://www.huffingtonpost.com/2012/06/20/social-media-by-gender-women-pinterest-menreddit-infographic n 1613812.html.
32. Leslie Horn, Pinterest Users Are 97 Percent Female, PC MAGAZINE (Feb. 13,
2012, 12:21 PM), available at http://www.pcmag.com/article2/0,2817,2400187,00.asp; see
also Fiona Menzies, Women Are from Pinterest, Men Are from Google+, IMEDIA
CONNECTION (Sept. 19,2012), http://www.imediaconnection.com/content/32712.asp.
33. Nicholas Carlson, INSIDE PINTEREST: An Overnight Success Four Years in the
Making, BUSINESS INSIDER (May 1, 2012, 12:45 PM), http://www.businessinsider.com/
inside-pinterest-an-overnight-success-four-years-in-the-making-2012-4?page=1.
34. Todd Wasserman, Pinterest Is Now the No. 3 Social Network in the U.S.
[STUDY], MASHABLE (Apr. 6, 2012), http://mashable.com/2012/04/06/pinterest-number3-social-network/; see also Pinterest.com, ALEXA: THE WEB INFORMATION COMPANY,
http://www.alexa.com/siteinfo/ pinterest.com# (last visited Mar. 3,2013).
35. Maeve Duggan & Aaron Smith, Social Media Update2013: Pint[e]restUsers, PEW
RESEARCH INTERNET PROJECT (Jan. 8, 2014), http://www.pewinternet.org/2013/12/30/
social-media-update-2013/social-media-sites-2012-2013/.
36. Maeve Duggan & Aaron Smith, Social Media Update 2013: Social Media Sites,
2012-2013, PEW RESEARCH INTERNET PROJECT (Jan. 8, 2014), http://www.pewinternet.
org/2013/12/30/social-media-update-2013/social-media-sites-2012-2013.
37. Id.
38. Salvador Rodriguez, Pinterest,Instagram Continue Meteoric Growth, L.A. TIMES
(Aug. 29, 2012), available at http://articles.latimes.com/2012/aug/29/business/la-fi-tnpinterest-instagram-growth-20120829.
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monthly users around the world" By January 2014, Pinterest had
seventy million users worldwide." Through pinning, does a user
implicitly claim to own the image? Or, because of the very nature of
Pinterest, are users aware that a pin is not a claim to ownership or
personal attribution?
III. Legal Background
A. The Copyright Act of 1976
The Copyright Act governs what types of works are protected,
what requirements those works must meet for protection, and what
protections are afforded to rightsholders. 4 ' Generally, the kinds of
images, videos, and text posted on Pinterest-such as pins, comments,
or descriptions-meet the originality and fixation requirements to be
afforded copyright protection. 42 That does not necessarily mean,
however, that the user who pinned the image, video, or text owns the
copyright. If the user did not create the work he or she pinned, then
the copyright could belong to someone else or no one at all if it were in
the public domain.43 Therefore, what an average user pins or re-pins
from the Internet could be an intentional or unintentional copyright
infringement." This scenario demonstrates the tension between a user
and a creator in copyright protection.
B. The Digital Millennium Copyright Act of 1998

Although Pinterest is an invested participant in an otherwise twoplayer dispute between consumers and producers, Section 512 of the
Copyright Act-also known as the Digital Millennium Copyright Act
of 1998 ("DMCA")-limits copyright liability for such services.45 The

39. Kara Swisher, Confirmed: Pinterest Completes $200 Million Funding at $2.5
Billion Valuation, ALLTHINGSD (Feb. 20, 2013, 3:17 PM), http://allthingsd.com/20130220/
exclusive-pinterest-complete-200-million-funding-at-2-5-billion-valuation/.
40. Salman Aslam, 30 Reasons To Market Your Business on Pinterest in 2014
[INFOGRAPHIC], OMNICORE (Jan. 28, 2014), http://www.omnicoreagency.com/reasonspinterest-will-rule-social-media-marketing-2014/.
41. 17 U.S.C. § 101, et seq. (2012).
42. See 17 U.S.C. § 102(a).
43. "Public domain" is defined broadly as "the status of an invention, creative work,
commercial symbol, or any other creation that is not protected by any form of intellectual
property." STEPHEN FISHMAN, COPYRIGHT AND THE PUBLIC DOMAIN § 1.01 (Law Press
Journal, 11th ed. 2008) (quoting MCCARTHY, 1 TRADEMARKS AND UNFAIR COMPETITION, §

1:30(2007)).
44. See id.
45.

17 U.S.C. § 512 (2012).
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DMCA grants service providers a safe harbor from liability for
potential infringing activity of its users.46 Practically, with the given
system, it would be nearly impossible for Pinterest to monitor and vet
all fifty million unique monthly users and their user-uploaded or usercreated content.47 Without such legislation, any website that enables
user comments-let alone websites like Pinterest that depend on its
users for almost all substance-would be liable for any and all
infringing content posted." In its "Copyright" section of its "About"
tab, Pinterest provides a summary of the DMCA, although not many
Pinterest users are likely to study it to determine whether they are
infringing on someone else's intellectual property rights.49
Specifically, Section 512(c)(1) protects OSPs from liability for
infringing content "resid[ing] on a system or network controlled or
operated [at the direction of its users]" if the provider: (A) does not
have any actual knowledge of infringing activity, is not aware of the
circumstances of infringing activity, or upon obtaining knowledge
expeditiously removes the material; (B) does not receive a financial
benefit from the infringing activity where the service provider "has
the right and ability to control such activity"; and (C) acts
expeditiously upon a notification of claimed infringement. 0 OSPs
like Pinterest must have a designated agent to handle notices of
claimed infringement and an established take-down procedure upon
determination of infringement." Otherwise, without an administrable
system in place to promptly remove infringing content, Section 512
will not apply and Pinterest could be held liable for its users'
infringing conduct.52

46. Id. § 512(k)(1)(A) (defining "service provider" as "an entity offering the
transmission, routing, or providing of connections for digital online communications ... of
material of the user's choosing, without modifications to the content of the material as
sent or received").
47. Swisher, supra note 39.
48. Elizabeth Townsend Gard & Bri Whetstone, Copyright and Social Media: A
PreliminaryCase Study of Pinterest,31 Miss. C. L. REV. 249, 277-78 (2012).
49. Copyright, supra note 9; see also THE DIGITAL MILLENNIUM COPYRIGHT ACT
OF 1998: U.S. COPYRIGHT OFFICE SUMMARY, U.S. COPYRIGHT OFFICE (1998), available
at http://www.copyright.govlegislation/dmca.pdf.
50. 17 U.S.C. § 512(c)(1).
51. Id. § 512(c)(2).
52. See id.
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C. Secondary Liability

If Pinterest users are directly infringing on the rights of copyright
owners by pinning protected images without permission, then
Pinterest may also be liable for its users' infringement through
secondary liability. It is important to note that the underlying use
must be infringing in order for secondary liability to be considered.
Secondary liability can be divided into three categories of indirect
infringement: vicarious liability, contributory liability, and intentional
inducement liability.54 Although the Copyright Act does not have a
provision for secondary liability, the U.S. Supreme Court has
recognized that the "absence of such express language ... does not
preclude the imposition of liability for copyright infringement on
certain parties who have not themselves engaged in the infringing
activity.""
Pinterest could incur vicarious liability if it had the right and
ability to control its users' infringing activity and had a direct financial
interest in furthering the infringing activity." Pinterest could incur
contributory liability as "one who, with knowledge of the infringing
activity, induces, causes, or materially contributes to the infringing
Additionally, under the intentional
conduct" of its users."
inducement theory, Pinterest could be liable for its users' infringing
activity if it "distributes a device with the clear objective of promoting
its use to infringe copyright, as shown by clear expression or other
affirmative steps taken to foster infringement." 8
Once courts have established that direct infringement has
occurred, OSPs may proffer defenses to secondary liability, such as
fair use, 9 substantial non-infringing uses,' and the OSP safe harbor
provisions of the DMCA." With the introduction of new technology,
courts have had to evolve in their analysis of secondary liability
53. Novartis Pharm. Corp. v. Eon Labs Mfg., Inc., 363 F.3d 1306, 1308 (Fed. Cir.
2004) (stating that when "indirect infringement is at issue, it is well settled that there can
be no inducement or contributory infringement absent an underlying direct
infringement").
54. Susanna Monseau, Fostering Web 2.0 Innovation: The Role of the Judicial
Interpretation of the DMCA Safe Harbor, Secondary Liability and Fair Use, 12 J.
MARSHALL REV. INTELL. PROP. L. 70, 92 (2012); see infra Part IV.A.
55. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417,435 (1984).
56. Shapiro, Bernstein & Co. v. H.L. Green Co., 316 F.2d 304, 307 (2d Cir. 1963).
57. Gershwin Publ'g Corp. v. Columbia Artists Mgmt., Inc., 443 F.2d 1159,1162 (2d Cir. 1971).
58. Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, 545 U.S. 913,919 (2005) ("GroksterI').
59. See infra Part III.D.
60. Sony Corp., 464 U.S. at 442.
61. See supra Part III.B.
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defenses. For example, in 1984, the Supreme Court held that if
copying equipment-like Betamax video tape recorders-were
''merely . .. capable of substantial non-infringing uses" and could be
"used for legitimate, unobjectionable purposes" like time-shifting,62
then it would not constitute contributory infringement." However,
two decades later, the concurring Supreme Court justices in MetroGoldwyn-Mayer Studios, Inc. v. Grokster, Ltd. ("Grokster II") stated

that "[e]ven if the absolute number of non-infringing files copied
using the Grokster and StreamCast software" is large, it does not
follow that the products are therefore put to substantial noninfringing uses and are thus immune from liability."" Therefore, with
the constant evolution of technology and the standard for secondary
liability, Pinterest's interests are best served by doing all that they can
to stay ahead of the curve, preferably under the umbrella of the
DMCA safe harbor.
D. Fair Use Defense

Even in instances where a copyright owner can show that another
user appropriated the copyrighted work without permission or
attribution, that user may not be liable for infringement if that user
makes reasonable fair use of the work. Fair use is a complete defense
to copyright infringement if the appropriated work is taken "for
purposes such as criticism, comment, news reporting, teaching...,
scholarship, or research."" The purpose of carving out the fair use
doctrine to protect potentially infringing users is to incentivize
authors to create more works and to "afford[] considerable 'latitude
for scholarship and comment."' 67 For example, in Perfect 10, Inc. v.
Amazon.com, Inc., the Ninth Circuit found that even though
Google's search engine displayed thumbnails of copyrighted images,
Google's fair use defense defeated the infringement claim because

62. Time-shifting is a practice where "an average member of the public uses a [video
tape recorder] principally to record a program he cannot view as it is being televised and
then watch[es] it... at a later time." Sony Corp., 464 U.S. at 421. In this case, the
Supreme Court found time-shifting to be a substantially noninfringing use. Id. at 456.
63. Id. at 442.
64. Grokster, Ltd. and StreamCast Networks, Inc. "distribute free software products
that allow computer users to share electronic files through peer-to-peer networks, so
called because users' computers communicate directly with each other, not through central
servers." GroksterII, 545 U.S. at 919-20.
65. Id. at 948 (Ginsburg, J., concurring).
66. 17 U.S.C. § 107.
67. Eldred v. Ashcroft, 537 U.S. 186, 220 (2003) (citing Harper & Row Publishers,
Inc. v. Nation Enters., 471 U.S. 539, 560 (1985)).
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the search engine provided a social benefit that required the
incorporation of the images.
To determine what kinds of appropriation qualify as fair use, the
Copyright Act provides four non-exclusive factors that courts should
consider:
(1) the purpose and character of the use, including whether
such use is of a commercial nature or for nonprofit
educational purposes; (2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in
relation to the copyrighted work as a whole; and (4) the effect
of the use upon the potential market for or value of the
copyrighted work. 69
These four factors must be weighed "in light of the purpose of
copyright," so that the purpose of copyright is not defeated or
frustrated by a rigid application of copyright law.o In fact, the
legislative history for the fair use statute demonstrates that Congress
wanted courts to "be free to adapt the doctrine to particular
situations on a case-by-case basis.",7 Since the fair use defense has,
for the most part, been applied in cases of direct infringement,
whether it applies wholesale to secondary liability is up for debate.
However, the relevance to Pinterest is still great because if Pinterest
users are not found liable for infringement by virtue of the fair use
defense, then Pinterest should not incur secondary liability.
Alternatively, because Pinterest, like Napster, does not currently
receive revenue for its services but can later capitalize on its user
base, Pinterest and its users do have a commercial interest in how
much the users pin. 72 This is especially demonstrated by the fact that
as of February 2013, Pinterest was valued at about $2.5 billion.73
Therefore, would there have to be a different analysis of the fair use
doctrine as it applies to secondary liability since Pinterest clearly has
a commercial interest?

68. Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1165 (9th Cir. 2007).
69. 17 U.S.C. § 107.
70. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 578 (1994).
71. James Bongiorno, Fair Use of Copyrighted Images After Perfect 10 v.
Amazon.com: Divergingfrom ConstitutionalPrinciples& United States Treaty Obligations,
12 TOURO INT'L L. REv. 107 (2009) (citing H.R. REP. NO. 94-1476, at 66 (1976), reprinted
in 1976 U.S.C.C.A.N. 5659,5680).
72. See A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1023 (9th Cir. 2001).
73. Swisher, supra note 39.
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E. Proposed Legislation

In an attempt to curb the rampant and blatant online piracy of
intellectual property, the United States House of Representatives and
Senate each proposed separate legislation in 2011: the Stop Online
Piracy Act ("SOPA")74 and the Protect Intellectual Property Act
("PIPA")," respectively. 6 SOPA focused on regulating "search
engines like Google and Yahoo, payment processors, ad servers,
[online service providers], and other online services.""
PIPA,
although focused on domain name providers and ad servers, is
different from SOPA in that it did not target internet service
providers." Since Pinterest can be considered an internet service
provider, PIPA is not as relevant as SOPA in this note's analysis of
Pinterest's copyright implications.
Both bills were critically received in December 2011 and January
2012, when many of the prominent technology players-including the
founders of Twitter, Google, YouTube, and Wikipedia-wrote an
open letter to lawmakers or instituted blackouts of their websites in
protest.79 For apparent reasons, the virtual line in the sand was
drawn, with media companies, the Motion Picture Association of
America ("MPAA"), the American Federation of Labor and
Congress of Industrial Organizations ("AFL-CIO"), and the U.S.
Chamber of Commerce supporting the bills, and free speech
advocates and the aforementioned technology leaders, among others,
going against the bills." Though temporarily tabled by the strong
public outcry against the bills, this battle between the entertainment
industry and the internet community could have a significant impact
on Pinterest if resurrected.
One of the main concerns with SOPA was that it departed from
the DMCA's safe harbor for internet service providers." SOPA
74. H.R. 3261, 112th Cong. (1st Sess. 2011).
75. S. 1830,112th Cong. (1st Sess. 2011).
76. Jack C. Schecter, Online PiracyLegislation: Is the Cure Worse Than the Disease?,
THE IP LEGAL BROWSER 7 (2012), available at http://www.fedbar.orglimagelibrary/
sections-and-divisions/ipc/ip-winterl2.pdf.
77. Monseau, supra note 54, at 85 (citing Copyright and Internet Piracy (SOPA and
PIPA Legislation), N.Y. TIMEs (Feb. 8, 2012), available at http://topics.nytimes.com/top/
reference/timestopics/subjects/c/copyrights/index.html).
78. Id.
79. Copyrightand Internet Piracy,supra note 77.
80. Jon M. Garon, New Legislation Renews Conflict Between Content Creators and
Content Distributors,BUS. L. TODAY (Dec. 19, 2011), available at http://apps.americanbar.
orgfbuslaw/blt/content/2011/12/article-1-garon.shtml; see also Monseau, supranote 54, at 86.
81.

Monseau, supra note 54, at 85.
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would allow copyright owners to proceed against presumably
infringing websites like Pinterest without any "judicial intervention
and allow the government to prevent search engines from pointing to
such sites."2 Allowing the government to censor potentially
infringing content would render websites like Pinterest, which focus
on "user-found" content instead of user-generated content, almost
obsoleteY
IV. Analysis
Pinterest, like most other social media websites, has two types of
users: (1) "safe users" who pin their own images, images from which
they have received prior permission or license from the content
owner, or images from the public domain; and (2) "infringing users"
who pin others' content without permission or attribution.' Since
copyright is a strict liability statute only for direct infringers, whether
the infringing users do so intentionally or unknowingly has no bearing
on whether Pinterest will incur indirect liability." Since the emphasis
of this note is Pinterest's copyright implications, direct liability will
not be considered. As discussed above, Pinterest would only incur
82. Id.
83. Craig C. Carpenter, Copyright Infringement and the Second Generation of Social
Media: Why Pinterest Users Should Be Protectedfrom Copyright Infringement by the Fair
Use Defense, 16 J. INTERNET L. 1, 10 (2013).
84. Michelle Sherman, Do Not Mistake Internet Sharing for Having a Copyright
License, 17(8) CYBERSPACE LAW. 6 (Sept. 2012). Besides fair use, other defenses to
direct infringement include:
(1) independent creation not based on the original work; (2) a de minimis
part of a copyrighted work was used so there is no infringement at all; (3)
the copyright registration was defective; (4) the person making the claim
cannot show he is the holder of the copyright; (5) the copyright is
defective since the work is not original; (6) it is a derivative work based
on the factual aspects of the original work; (7) the work was in the public
domain; (8) the claim is barred by the statute of limitations; and (9) the
copyright was abandoned.
Id.
85. See, e.g., Cartoon Network LP, LLP v. CSC Holdings, Inc., 536 F.3d 121, 130 (2d
Cir. 2008) (quoting Religious Tech. Ctr. v. Netcom On-Line Commc'n Serv., Inc., 907 F.
Supp. 1361, 1370 (N.D. Cal. 1995)) (stating that in contrast to direct infringers, those who
may incur secondary liability "should still [have] some element of volition or causation");
CoStar Grp., Inc. v. LoopNet, Inc., 373 F.3d 544, 551 (4th Cir. 2004) ("Agreeing with the
analysis in Netcom, we hold the automatic copying, storage, and transmission of
copyrighted materials, when instigated by others, does not render an [OSP] strictly liable
for copyright infringement .

. .

. An ISP, however, can become liable indirectly upon a

showing of additional involvement sufficient to establish a contributory or vicarious
violation of the Act.").
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secondary liability because the DMCA generally protects OSPs from
direct liability.6
Beginning this analysis, the Ninth Circuit issued three relevant
decisions: A&M Records, Inc. v. Napster, Inc.,2 Metro-GoldwynMayer Studios Inc. v. Grokster, Ltd.," and Perfect 10, Inc. v.
Amazon.com, Inc." In Napster, the Ninth Circuit held Napster, a

music file-sharing service, contributorily liable because it had actual
and constructive knowledge of direct infringement, it could block
infringers' access to its system, and it also failed to remove infringing
files.' The Ninth Circuit also held Napster vicariously liable because
it received a financial benefit and possessed the right and ability to
block user access to its services." That is an ability which Pinterest
also reserves.
Conversely, the Ninth Circuit in GroksterI did not hold Grokster,
a music file-sharing service, contributorily or vicariously liable under
the traditional definitions because it did not have a central server or
system to catalogue the files, thereby lacking ability to supervise
users' infringement. 93 Instead, the Supreme Court, on certiorari, held
that "one who distributes a device with the object of promoting its use
to infringe copyright, as shown by clear expression or other
affirmative steps to foster infringement, is liable for the resulting acts
of infringement by third parties." 94
Under the "intentional
inducement" theory, the Court found Grokster indirectly liable for
inducement because the "inducement rule, instead, premises liability
on purposeful, culpable expression and conduct ... ."

86. 17 U.S.C. § 512; see also R. Anthony Reese, The Relationship Between the ISP
Safe Harborsand the Ordinary Rules of Copyright Liability, 32 COLUM. J.L. & ARTS 427,
428 (2009).
87. A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1023 (9th Cir. 2001).
88. Metro-Goldwyn-Mayer Studios, Inc. v. Grokster Ltd., 380 F.3d 1154 (9th Cir.
2004) ("Grokster I") vacated and remanded sub nom. Metro-Goldwyn-Mayer Studios Inc.
v. Grokster, Ltd., 545 U.S. 913 (2005).
89. Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1165 (9th Cir. 2007).
90. Napster, 239 F.3d at 1021-22.
91. Id. at 1023.
92. Section six of Pinterest's recent Terms of Service, titled "Termination," states
that it "reserve[s] the right to refuse service to anyone." Terms of Service, PINTEREST,
http://about.pinterest.com/terms/ (last visited Mar. 3, 2013). Additionally, Pinterest could
very well capitalize on its user base, as Napster was found to have been able to, as
evidenced by Pinterest's $2.5 billion valuation. See Swisher, supra note 39.
93. GroksterI, 380 F.3d at 1165.
94. GroksterII, 545 U.S. 913, 936-37 (2005).
95. Id. at 937.
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Commentators have referred to Pinterest as "the new Napster,"
as well as claimed that 99% of pins are infringing and violate
Pinterest's Terms of Service." Social media platforms like Facebook
and Instagram encourage the posting of user-generated photographs,
which is likely a noninfringing use, whereas Pinterest focuses on the
posting of user-found images,' which is more likely to violate others'
copyrights.'
Additionally, Pinterest has a business model that "is based almost
entirely on using images without permission," similar to Grokster's
use of music files.' If Pinterest follows suit, and if a court applies the
Grokster II analysis to Pinterest, then Pinterest could also lose its safe
harbor protections under the DMCA, thereby making it highly likely
that Pinterest will be shut down like Napster and Grokster.o
However, since every type of content and content creator is
different,' 1 the analysis pertaining to copyright infringement of music
may not neatly carry over to copyright infringement of images. What
can be extrapolated from the Betamax, Napster, and Grokster cases is
that the same argument for copying machines of video tapes does not
neatly transfer to digital file-sharing."
Even though videotape
recorders, digital file-sharing softwares, and digital pinboards are all
capable of facilitating dual uses,'o this fact alone does not preclude or
shield Pinterest from secondary liability.'"
Secondary liability

96. Jeff Neuburger, Will the Pinterest "No Pin" Tag Put Online Image Owners on the
Defensive on Implied Copyright Licenses? Should We Look to Robots.txt as Precedent?,
14(3) E-COMMERCE L. REP. 6 (2012).
97. Carpenter, supra note 83.
98. See Jeff John Roberts, Pinterest: Is It a Facebook or a Grokster?, PAIDCONTENT
(Feb. 11, 2012, 1:43 AM), http://paidcontent.org/2012/02/11/419-pinterest-is-it-a-facebookor-a-grokster/.
99. Id.
100. Id.
101. Jonathan Bailey, With Copyright, Every Content Creator is Different,
PLAGIARISM TODAY (Oct. 13, 2011), http://www.plagiarismtoday.com/2011/10/13/withcopyright-every-content-creator-is-different/.
102. See supra Part III.C.
103. Dual-use technology is defined as "technologies that are capable of infringing and
noninfringing uses." Barak Y. Orbach, Indirect Free Riding on the Wheels of Commerce:
Dual-Use Technologies and Copyright Liability, 57 EMORY L.J. 409, 409 (2008).
104. Grokster II, 545 U.S. 913, 949 (2005) (Breyer, J., concurring) (stating that
"distributor of a dual-use technology may be liable for the infringing activities of third
parties where he or she actively seeks to advance the infringement").
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inevitably will encapsulate both legal and illegal uses because it is
feasible for any technology to facilitate dual uses."'
In looking to potential copyright infringement of images in Perfect
10, Inc., the Ninth Circuit held that Google was not vicariously liable
because it did not possess the necessary technology to properly filter
infringing thumbnails of copyrighted images and therefore could not
Moreover, because Google only
control the infringement.'"
displayed thumbnails of the copyrighted images and merely framed
in-line linked full-size images'" that were housed by the linked
website, Google itself did not directly infringe the distribution rights
of those copyright holders."*
In addition to direct and indirect infringement liability, the Ninth
Circuit also looked at the fair use defense.'" The Ninth Circuit
concluded that the "significantly transformative nature of Google's
search engine, particularly in light of its public benefit, outweighs
Google's superseding and commercial uses of the thumbnails in this
case." 1 o A court's fair use analysis should be flexible in light of new
circumstances, such as periods of rapid technological change."'
The fair use defense provides for an "'equitable rule of reason' to
serve as a salve to the strict copyright regime."" 2 It "allows third
parties to develop and further enhance earlier copyrighted words
without otherwise having to seek permission from the copyright

105. However, it is important to note that even though a technology may allow dual uses,
both users and those who may incur secondary liability are only liable for the uses that are
infringing.
106. Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146,1174 (9th Cir. 2007).
107. "In-line linking" is when the operator, here Google, does not store the images on
its own computers, but instead displays the image as a link to the website hosting the
image, which is what appears on a user's computer screen. Id. at 1160.
108. Id. at 1162.
109. Id. at 1163.

110. Id. at 1166, 1168. The court reasoned:
Google has put Perfect 10's thumbnail images (along with millions of
other thumbnail images) to a use fundamentally different than the use
intended by Perfect 10. In doing so, Google has provided a significant
benefit to the public. Weighing this significant transformative use ... we
conclude that Google's use of Perfect 10's thumbnails is fair use.
Id.
111. Id. (citations omitted).
112. Warren B. Chik, Paying It Forward: The Case For a Specific Statutory Limitation
on Exclusive Rights for User-Generated Content Under Copyright Law, 11 J. MARSHALL
REV. INTELL. PROP. L. 240, 253 (2011) (citing H.R. REP. NO. 94-1476, at 65 (1976)); see
Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 448 (1984).
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owner."" However, in translating fair use to a digital age where
secondary liability is not at a dance hall"4 or flea market,"' the
application becomes complicated and somewhat inadequate." Even
though fair use applies to protect those like Pinterest that may incur
indirect liability,' Pinterest may have to look for other defenses as
well since courts have applied fair use unpredictably."'
Pinterest's meteoric growth in popularity"' places Pinterest in
uncharted territory.120 In the event that copyright holders sue
Pinterest for infringement, courts should apply the fair use defense
liberally to protect Pinterest.121 Here, Pinterest and Google have
some similarities. For example, they both provide inline thumbnail
links that take users from the OSP to the website that actually hosts
the image.' 22 Both Pinterest and Google have a commercial interest in
making potentially infringing images available to users, and both have
infringing and noninfringing uses, but neither Pinterest nor Google
currently possesses the technology to filter out infringing images.12
However, the Seventh Circuit stated:
Even when there are non-infringing uses of an Internet filesharing service, . . . if the infringing uses are substantial then
to avoid liability as a contributory infringer the provider of the
service must show that it would have been disproportionately

113. Chik, supra note 112, at 253 (citing Campbell v. Acuff-Rose Music, Inc., 510 U.S.
569, 577 (1994).
114. See generally Dreamland Ball Room, Inc. v. Shapiro, Bernstein & Co., 36 F.2d
354 (7th Cir. 1929) (holding that dance hall operators are indirectly liable for the
infringing performances in their venues).
115. See generally Fonovisa, Inc. v. Cherry Auction, 76 F.3d 259 (9th Cir. 1996)
(holding the auction house contributorily liable for selling infringing sound recordings
because the vendor knew about the infringing activity and actively participated in the
direct infringement).
116. See Chik, supra note 112, at 254.
117. Id.
118. Id.
119. Rodriguez, supra note 38.
120. See Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1166 (9th Cir. 2007).
121. See id.
122. See id. at 1162; see also Neuburger, supra note 96.
123. See Perfect 10, Inc., 508 F.3d at 1174; see also Henry Z. Horbaczewski, Can
Content Owners Pin Infringement on Pinterest?,LEXISNEXIS COMMUNITIES: COPYRIGHT
& TRADEMARK LAW COMMUNITY (Apr. 30, 2012, 8:47 AM), available at
http://www.lexisnexis.com/community/copyrighttrademarklawfblogs/copyrightandtradema
rklawblog/archive/2012/04/30/can-content-owners-pin-infringement-on-pinterest.aspx.
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costly for him to eliminate or at least reduce the substantially
infringing uses.'
Therefore, both Google and Pinterest should not be required to
implement such filtering software if doing so would be
disproportionately costly.125
One main difference between the two OSPs is that users have to
proactively upload images onto Pinterest whereas Google includes
practically all publicly posted online images. But Pinterest will likely
follow the same fate as Google as long as Pinterest is considered to
constitute transformative use.126 Then, as a factual consideration, the
issue becomes: how transformative is putting an image on a user-curated
pinboard?

V. Proposal
Pinterest may be able to operate, as it already does, with the
hopes that the DMCA will shield it from infringement liability, but it
does so by ignoring the interests of rightsholders in material featured
on its website without attribution or permission. However, once law
catches up with technology, Pinterest will no longer be able to rest on
the claim that it cannot control its users. With a vision for longevity,
as opposed to being a trending fad, Pinterest's interests would be
better served by taking affirmative action to protect content owners
instead of waiting for times to change.
Currently, there are general methods of protecting online images
from misappropriation.127 For example, photographers and artists can
add watermarks, implement "No Right Click" plug-ins, or register
their work through nonprofit copyright licensing websites like
Creative Commons.12 Also, websites like Digimarc.com have services
that allow content owners to embed invisible watermarks in the image
that "carries a unique ID and can link to contact information ... for
124. In re Aimster Copyright Litig., 334 F.3d 643, 653 (7th Cir. 2003) (finding that
Aimster "failed to make that showing too, by failing to present evidence that the provision
of the encryption capability effective against the service provider itself added important
value to the service or saved significant cost").
125. See id.
126. See Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1166, 1168 (9th Cir.
2007).
127. See Eydie Stumpf, ADVICE: How Do You ProtectYour Online Photosfrom Misuse?,
THE PRESS-ENTERPRISE (Jan. 5, 2013, 6:01 PM), http://www.pe.com/business/businesscolumns/ask-eydie-headlines/20130105-advice-how-do-you-protect-your-online-photos-frommisuse.ece.
128. Id.
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viewers interested in learning more about you or purchasing your
artwork."129 Additionally, copyright owners can file a notice of
claimed infringement ("NOCI") with an OSP, like Pinterest, so the
OSP can remove such content from its website.'" However, the issue
with all of these solutions is that the burden falls squarely on the
copyright owner to police infringements of his or her own work. With
such rampant copyright infringement on OSPs like Pinterest,"' these
OSPs are best positioned as "gatekeepers"'132 to uphold the
constitutional requirement of promoting the progress of science and
useful arts.3 3 Although OSPs like Pinterest have only few market
incentives to serve as gatekeepers,' 4 it is important that they take
action to protect copyrighted images before Pinterest becomes the next
Napster or Grokster. 3 s
Currently, Pinterest implements a "No Pin" button 6 that does
not allow visitors to pin images from that website. But again, this
tactic puts the burden on rightsholders and is definitely not foolproof.
Pinterest users can still circumvent the opt-out meta tag by
downloading the image and uploading it themselves."
Unfortunately, the act of downloading and uploading an image
creates far more problems because subsequent Pinterest users cannot
link back to the original content owner; the image appears as if the
infringing uploader is the owner of the image.'38 This problem is
further exacerbated because so much material on the Internet does
not cite back to a proper source.'39 Therefore, in moving forward, by
129. Id.
130. See 17 U.S.C. § 512.
131. See Neuburger, supranote 96.
132. "Gatekeeping" is when "an actor monitor[s] the quality of information, products,
or services." Peter B. Oh, Gatekeeping,29 J. CORP. L. 735, 735 (2004).
133. U.S. Const. art. I, § 8, cl. 8.
134. Neal Kumar Katyal, Criminal Law in Cyberspace, 149 U. PA. L. REv. 1003, 1100
(2001).
135. Jonathan Bailey, The Great Pinterest Divide: To Opt Out or Not, PLAGIARISM
TODAY (Feb. 23, 2012), http://www.plagiarismtoday.com/2012/02/23/the-great-pinterest-divideto-opt-out-or-not/.
136. Help Center: Preventing Pins from Websites, PINTEREST (Mar. 6, 2012),
https://help.pinterest.comlentries/21101932-what-if-i-don-t-want-images-from-my-site-to-bepinned (providing opt-out meta tag code that can be added to a content owner's website to
prevent Pinterest users from pinning images from that website onto Pinterest).
137. Matt McGee, Pinterest Takes a Small Step Toward Fighting Copyright with OptOut Meta Tag, MARKETING LAND (Feb. 20, 2012, 2:02 PM), http://marketingland.com/
pinterest-takes-a-small-step-toward-fighting-copyright-with-opt-out-meta-tag-6461.
138. Id.
139. The problem of improper attribution is often compounded if the pinned image
was from another blog or social media platform like Tumbir, where the original source is
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balancing the interests of the sharing public and the copyright
holders, the sharing public should not be given carte blanche to post
infringing content as they please. But more importantly, Pinterest
can take cues from OSPs like YouTube and Google to develop a filter
to proactively weed out infringing pins.
OSPs are not required to implement technological measures that
they do not currently possess or would be unduly burdensome to
create.'" But with technology evolving as quickly as it does, Pinterest
will have no excuse for not implementing methods of filtering
misappropriated works, as discussed below.
In considering YouTube, the Second Circuit held that courts may
apply the willful blindness doctrine to demonstrate that an OSP had
knowledge or was aware of specific instances of infringement, thereby
eliminating the protection of the DMCA's safe harbor.14 1 However,
this Second Circuit decision is more favorable to Pinterest than the
Ninth Circuit opinions discussed above because the Second Circuit
stated that maintaining a "red flag" system 42 as required by the
DMCA is not enough to trigger the actual knowledge disqualification
from safe harbor protections.143 Therefore, Pinterest cannot be
disqualified from the DMCA merely because it became aware of
infringement through a NOCI.'
Conversely, a German court in Hamburg held that YouTube must
install new software to filter the uploading of misappropriated
videos.145 Even though YouTube currently has a "red flag" system,
where YouTube users can "flag" infringing activity, the court in
Hamburg held that YouTube must set up "a preemptive system
wherein users cannot upload videos when using certain keywords, i.e.
an artist's name or song title."'" Here, Pinterest could set up a similar

not credited. See Xeni Jardin, The Ultimate InternetAttribution InstructiveFlowchart: "See
Something? Cite Something." BOING BOING (Jan. 13, 2011, 6:26 PM), http://boing
boing.net/2011/01/13/the-ultimate-interne.html.
140. See Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1175 (9th Cir. 2007).
141. Viacom Int'l, Inc. v. YouTube, Inc., 676 F.3d 19, 35 (2d Cir. 2012) ("Viacom I").
142. Viacom Int'l, Inc. v. YouTube, Inc., 718 F. Supp. 2d 514, 520 (S.D.N.Y. 2010)
("Viacom I") aff'd in part, vacated in part,remanded sub nom. Viacom II, 676 F.3d 19 (2d
Cir. 2012) ("[I]f the [OSP] becomes aware of a 'red flag' from which infringing activity is
apparent, it will lose the limitation of liability if it takes no action.").
143. Viacom II, 676 F.3d at 30.
144. See id.
145. Michelle Addison, German Court Orders YouTube to Filter for Copyright
Infringement, LAW TECHIE (Apr. 25, 2012), http://www.1awtechie.com/2012/04/germancourt-orders-youtube-to-filter-for-copyright-infringement/.
146. Id.
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preemptive filtering system to prevent the uploading of
misappropriated copyrighted works.'47
YouTube's parent company, Google,1' applies a different kind of
filter. Instead of filtering misappropriated images, Google filters out
pornography."' This particular program, called "SafeSearch," has
been criticized for excluding innocent web pages from search results,
as well as the targeted pornography.o A recent study of SafeSearch
from Harvard Law School stated that "accurate internet filtering is an
extraordinarily difficult task still well beyond the reach of current
algorithms and methods.""' This study, however, was conducted
about ten years ago, and technology has advanced to a point where
such an internet filtering system is now feasible.'52 Like SafeSearch,
Pinterest could develop an algorithm or system, such as a type of
image-recognition filter software, to prevent the uploading or relinking of protected images."' It may be a higher cost to Pinterest,
and it may require engineering that is more advanced than what is
currently available, but that should only further motivate Pinterest to
develop a system to make its website safer from copyright
infringement.
Whether this affirmative step to police for infringing images
should be extended to all social media OSPs wholesale is a discussion
for another time. Since smaller and less successful start-up OSPs will
likely not be able to institute such a policing system, the burden of
policing should not fall to all OSPs.

VI. Conclusion
One misappropriated photograph may not seem like a problem,
especially when a user's intention is as innocuous as inspiration for a
wedding, but it becomes a significant problem when it is compounded
by millions of pins by millions of users. Although traditional
147. See id.
148. Jack C. Schecter, Is it Safe? The Digital Millennium Copyright Act's "Safe
Harbor"in the Wake of Viacom v. YouTube, 59 FED. LAW. 16 (Aug. 2012).
149. Dino Grandoni, Google Porn Just Got More Difficult To Search For,
HUFFINGTON POST (Dec. 12, 2012, 8:20 PM), http://www.huffingtonpost.com/2012/12/12/
google-porn..n_2288799.html.
150. Declan McCullagh, Report Criticizes Google's Porn Filters, CNET (Apr. 10, 2003,
1:18 PM), http://news.cnet.com/2100-1032-996417.html.
151. Benjamin Edelman, Empirical Analysis of Google SafeSearch, BERKMAN
CENTER FOR INTERNET & SOCIETY, HARVARD LAW SCHOOL, http://cyber.law.harvard.
edu/archivedcontent/ people/edelman/google-safesearch/ (last updated Apr. 14,2003).
152. See id.
153. See id.
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pinboards of magazine cut-outs would not trigger copyright
infringement, when an image is disseminated to thousands, if not
millions, of people digitally, then that kind of use is no longer private
and requires permission or a license. Section 512 of the DMCA may
protect Pinterest from secondary liability, as shown by Perfect 10, but
Pinterest also has a business incentive to protect its users. By
developing a system that can prevent such blatant copyright
violations, Pinterest will ultimately protect itself in the long run.
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